
T H l  COMPTROLLRR OmNIIRAL 
O C  T H l  U N I T l D  8 T A T t l  
W A B H I N G T O N .  O . C .  2 0 3 4 8  

FILE: B-220390.3 DATE: March 6 ,  1986 

MATTER OF: S y s t e m a t i c s ,  I n c .  

DIOEST: 

Protest  a g a i n s t  t h e  a g e n c y ' s  t e r m i n a t i o n  o f  a 
p u r c h a s e  order is u n t i m e l y  where t h e  
p r o t e s t e r  d i d  n o t  f i l e  t h e  p r o t e s t  i n  o u r  
O f f i c e  w i t h i n  1 0  w o r k i n g  d a y s  a f t e r  i t  
l e a r n e d  of t h e  b a s i s  of p r o t e s t .  

S y s t e m a t i c s ,  I n c .  ( S y s t e m a t i c s ) ,  p r o t e s t s  t h e  
t e r m i n a t i o n  o f  a p u r c h a s e  order €o r  a m e c h a n i z e d  m o v a b l e  
s h e l v i n g  s y s t e m  awarded t o  it  by t h e  N a v a l  U n d e r w a t e r  S y s t e m  
C e n t e r  ( N U S C )  u n d e r  r e q u e s t  f o r  q u o t a t i o n s  (RFQ) N o .  N66604- 
85-Q-F351. NUSC c a n c e l e d  t h e  order b e c a u s e  t h e  award 
p r o c e s s  was d e f i c i e n t .  

P r i o r  t o  t h e  c l o s i n g  d a t e ,  t w o  q u o t e r s ,  which  i n c l u d e d  
S y s t e m a t i c s ,  were a d v i s e d  d u r i n g  a s i t e  v i s i t  t h a t  t h e y  
c o u l d  s u b m i t  a l t e r n a t i v e  d e s i g n s  t o  t h e  R F Q ' s  l i s t e d  
s p e c i f i c a t i o n s  u s i n g  e x i s t i n g  s h e l v i n g .  Award was made t o  
S y s t e m a t i c s  o n  t h e  b a s i s  o f  i t s  a l t e r n a t i v e  d e s i g n .  A f t e r  a 
p r o t e s t  f r o m  Donnegan S y s t e m s ,  I n c .  ( D o n n e g a n ) ,  NUSC 
determined t h a t  award t o  S y s t e m a t i c s  was i m p r o p e r  b e c a u s e  
t h e  s p e c i f i c a t i o n s  d i d  n o t  r e f l e c t  i ts minimum n e e d s ,  t h e  
RFQ was n o t  p r o p e r l y  amended,  a n d  q u o t e r s  d i d  n o t  c o m p e t e  o n  
a n  e q u a l  b a s i s .  S y s t e m a t i c s  c o n t e n d s  t h a t  t h e  order s h o u l d  
n o t  h a v e  been canceled o n  t h e  bas i s  of t h e  Donnegan p r o t e s t .  

We d i s m i s s  t h e  p ro t e s t  as  u n t i m e l y .  

NUSC reports t h a t  S y s t e m a t i c s  had  b o t h  o r a l  a n d  w r i t t e n  
n o t i c e  of its d e c i s i o n  t o  t e r m i n a t e  t h e  order no  l a t e r  t h a n  
December 17, 1985. I n  a l e t t e r  addressed t o  o u r  O f f i c e  
d a t e d  December 10 ,  1985,  w h i c h  a l s o  was s e n t  t o  S y s t e m a t i c s  
v i a  Federal Express ,  NUSC a d v i s e d  o u r  O f f i c e  t h a t  t h e  
Donnegan p r o t e s t  was moot b e c a u s e  i t  i n t e n d e d  t o  t e r m i n a t e  
t h e  p u r c h a s e  order t o  S y s t e m a t i c s .  F u r t h e r ,  o n  December 1 7 ,  
1 9 8 5 ,  N U X  s p e c i f i c a l l y  a d v i s e d  S y s t e m a t i c s  by t e l e p h o n e  of 
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i t s  d e c i s i o n  t o  t e r m i n a t e  t h e  o r d e r  a n d  t h e  r e a s o n  b e h i n d  
t h e  t e r m i n a t i o n ,  n a m e l y ,  t h e  Donnegan protest .  W r i t t e n  con- 
f i r m a t i o n  o f  t h e  d e c i s i o n ,  i n c l u d i n g  c o p i e s  o f  t h e  Donnegan 
protest  a n d  t h e  t e r m i n a t i o n  o r d e r ,  was s e n t  t o  S y s t e m a t i c s  
o n  December 20 ,  1985 .  S y s t e m a t i c s  protested t h e  t e r m i n a t i o n  
by l e t te r  da ted  December 3 0 ,  1 9 8 5 ,  w h i c h  was r e c e i v e d  by o u r  
O f f i c e  o n  J a n u a r y  3 ,  1986.  

Under o u r  r e g u l a t i o n s ,  a p r o t e s t  m u s t  b e  f i l e d  n o t  
l a t e r  t h a n  1 0  w o r k i n g  days a f t e r  t h e  b a s i s  of p r o t e s t  is 
known o r  s h o u l d  h a v e  b e e n  known, w h i c h e v e r  is e a r l i e r .  4 
C.F.R.  S 2 1 . 2 ( a ) ( 2 )  ( 1 9 8 5 ) .  M o r e o v e r ,  o u r  r e g u l a t i o n s  
p r o v i d e  t h a t  t h e  term f i l e d  m e a n s  r e c e i p t  o f  t h e  p r o t e s t  
s u b m i s s i o n  i n  o u r  O f f i c e .  - See 4 C . F . R .  S 2 1 . 2 ( b ) .  

W h i l e  S y s t e m a t i c s  a r g u e s  t h a t  t h e  order  was n o t  l e g a l l y  
canceled u n t i l  December 20 ,  1 9 8 5 ,  i t  is c l e a r  t h a t  i t  knew 
o f  t h e  a c t i o n  by December 1 7 .  

S i n c e  S y s t e m a t i c s  knew o f  t h e  bas i s  of p r o t e s t  o n  
December 1 7 ,  1 9 8 5 ,  a n d  d i d  n o t  f i l e  i t s  protest  u n t i l  
J a n u a r y  3 ,  1 9 8 6 ,  w e  f i n d  t h e  p r o t e s t  u n t i m e l y .  S e e  
B r i n k  C o n s t r u c t i o n  C o . ,  B-219413, B-219413.2, J u l y  11, 1 9 8 5 ,  

- 
85-2 C.P.D. 11 4 3 .  

The p r o t e s t  is d i s  
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